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In the summer of 2010, the Alliance for 
Health Reform, with support from the Robert 
Wood Johnson Foundation, began a series 
of Capitol Hill briefings to examine imple-
mentation of the health reform law.  The first 
briefing in the series provided an overview 
of federal policymaking and the efforts 
by stakeholders and others to affect final 
policies. Panelists were: Katherine Hayes, 
George Washington University Department 
of Health Policy and former professional 
staff, Senate Finance Subcommittee on 
Health; Gail Wilensky, Project HOPE and for-
mer administrator of what is now the Centers 
for Medicare and Medicaid Services; and 
Linda Fishman of the American Hospital Asso-
ciation.  The second briefing covered the role 
of states and the federal government as they 
jointly work to implement various provisions 
of the new law. Panelists were: Jay Angoff, 
HHS Office of Consumer Information and 
Insurance Oversight, Len Nichols, Center for 
Health Policy Research and Ethics, George 
Mason University; Brian Webb, National As-
sociation of Insurance Commissioners (NAIC) 
and Lorez Meinhold, Colorado director of 
health reform implementation.

Implementing Health Reform:
Federal Rules & State Roles

The key is that regulations 
carry the weight of law 
once they are in place. 

Fast Facts
! There are three types of federal rulemaking—formal, informal (also called 

“notice and comment,”) and negotiated. Informal rulemaking will be the 
type most commonly used in implementing the health reform law.

! Federal regulations fill in details left vague in a law, either because 
lawmakers wanted a federal agency to make these decisions or because 
lawmakers couldn’t reach agreement about an aspect of the legislation.

! Federal regulations carry the full force of law. 

! The federal government and state governments have roles and responsi-
bilities spelled out in the Patient Protection and Affordable Care Act.  

! Among the roles states may choose to accept is setting up a pre-existing 
condition insurance plan and/or a health insurance purchasing exchange. 
A state can leave these tasks to the federal government. In 23 states, the 
federal government (rather than the states) is operating the pre-existing 
condition insurance plan.

! New minimum eligibility standards for Medicaid will require changes to 
the Medicaid program in most states.
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Federal agencies have 
responsibilities ranging from 
direct implementation of 
some provisions in the law 
to discretionary decision 
making with regard to other 
provisions. 

The ACA envisions states 
assuming a number of 
new responsibilities in 
implementing the reform 
law. 

High-Risk Pools

Some Reform Provisions Implemented
Since March 2010*

! Small business tax credits to help defray insurance costs

! $250 rebate to Medicare beneficiaries who reach Part D coverage gap in 
2010

! No denying coverage for children because of pre-existing condition or 
excluding pre-existing condition from coverage

! No lifetime limits on value of coverage

! No rescinding (canceling) coverage except in case of fraud

! Coverage without cost-sharing for certain preventive services (for new 
health plans beginning plan or policy year after Sept. 23)

! Children up to age 26 eligible for dependent coverage (plan or policy 
year beginning beginning on or after Sept. 23)

! Federal pre-existing condition insurance plan created for qualifying indi-
viduals in states opting out of this program

* as of October 2010
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Health Insurance Exchanges

The high-risk pools, which 
went into effect soon after 
passage of the law, and 
the exchanges, which are 
required to be up and running 
by 2014, present a number 
of challenges to most states. 

A Simplified Guide to Informal Rulemaking
! Advance notice of proposed rulemaking—The agency requests informa-

tion needed for developing a rule.
! Publication of the proposed rule—The proposed rule appears in the 

Federal Register.
! Public comment—Agencies take written or electronically submitted com-

ments. The standard comment period is  60 days. 
! Preparation of final rule—An interim final rule may come first, with a re-

quest for more public comments. A “direct final rule” goes into effect at a 
future time, with the agency obligated to withdraw it if adverse comments 
are received during a set period. 

! Congressional review—An agency must submit most final rules, interim 
final rules and direct final rules, with supporting information, to both houses 
of Congress and the Government Accountability Office before they can 
take effect. 

! Publication—Final rules, interim final rules and direct final rules appear in 
the Federal Register. A final rule must be published in the Federal Regis-
ter not less than 30 days before taking effect, with a statement of purpose 
explaining the rule.

Source: ICF Consulting. “The Reg Map: Informal Rulemaking.”2007. Available at www.reginfo.
gov/public/reginfo/Regmap/regmap.pdf.
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The success or 
failure of early implementa-
tion will have implications for 
future collaboration or divi-
sion of responsibilities be-
tween the federal and state 
governments. 

The public still is not 
enthusiastically in favor of the 
new law; and confusion and 
misperception regarding the 
law’s provisions persist. 


